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ORPIEIOX

GEFERAL DESCRIPTION CF TTE PROPCSED TEVELOPMENTS

Applications G072 and 3073 were filed by Seward Brush and Leo

Thayer, respectively, on August 9, 12937, with the understending tkat the
priority of filing would be the same, and were approved on September 23,
1938, by the issuance of Permits 5212 and 5213, each for an amount of
water not fo exceed 0,05 cublc foot per second to be diverted from two
unnamed springs within the SZ3 of NWE of Section 21, T2 N, R 5 ¥,
S.B.B.&M., the water to be uced for irrigation and domestic purposes, .
from abtout May 1 to about November 15 of each season and throushsut the
remainder of the year as required for domestic purposes. The vlace of
use in Applicstion 9072 was described ms being 11 acres in SE} of SE} of
Section 20 and 3 acres in ¥E} of NEL of Section 29, T 2 N, R 5 W, S.B.B.&M,
'5h§ place of use in Applicstion 9073 was descritad as telng 3§ acres in SH%
SW} Section 21, T 2 N, R5 W, S,B.B.&4., Tke terms of each permit pro#ided
that construction commence on or bdefors Janusry 1, 1939; to be completed
on or before December 1, 1941, and full Beneficial use made on or before
December 1, 1Gh2. |

On Jenuery 24, 194k, and February 14, 1SUY, petitions were filed
by Mr. Thayer to whom approved Application 9072 hed been assigned,to change
the place of use under both filings tc 10,4 acres in Lot 4, Block 2, Devore |
Heights, Sen Bernardinoe County.

‘pplications 9293 and 9300 were filed by Leo Thayer and Seward

Brush, respectively, on Mey 19, 1938, with the understanding that the




priority of filing would de the same, and were epproved on Septemher.zj,
1938, by the issuance of Permits 521l and 515, cech for an amount nf water
not to exceed 0.05 cutic f&ot rer second t2 be diverted from an unnamed
spring within the IE% of KE} of Section 20, T 2 H; E 5 W, 5,B.B.&M. said
epring beiﬁg more particularly described as teinz South 515 feet and West
145 feet from the NEI of said Section 20, the water %c be used for irriga-.
tlon and domestic murvoses from about Mﬁy 1 to abous Hbvemﬁer 15 of each
season ard throughout the remajinder of the Jear as requlred for domestie

- purposes. The place of use in Application 9299 was described as 5eing

9 acres in SWE of SWi of Section 21, T 2 X, R 5 W, S.B.B.&M, The place of
use in Application 9300 was déscribed as being 11 acres in ST} of SEX of
Section 20 and 3 acres within the NEZ of NE} of Section 29, T 2 N, R 5 W,
S.B.B.&M.

- On January 2U, 1944, and February 1k, 1gLL, petitions were filed
by Mr. Thayer to whdm,approved Appliecation 9300 had been assigned to change
the place of use under doth filinge to 10.L acrés in Lot 4, Black 2 Devore
Heights, San Bernardino County.which is the ssme piace of uese to which.¥Mr,
Thayer proposes to deliver the weter under Applications 9672 and 39073,

This place of use ie within the SEL of SE: of prpjected Section 20 and
S¥WE of SWi of pfogectea Section 21, T2 ¥, R 5 W, S.B.B.&M, snd is really
8 corrected area for the plgce of use originally described in Applications
9073 and 9299.

On February 19, 19%3, and on January 24, 19Lh4, petitiors were

filed by Mr. Thayer to correét the description of the point of diversion




deseribed in Applicztions 9299 and 9300, respectively, to points within
the KW} of NW} of projected Section 21, T2 N, R 5 W, S.B.B.&M. more par-
ticularly descrited as follows:

(a) North 1119 feet end West 217 feet from Corner 1k
of Rarcho Muscupiabe.

(b) North 1252 feet and West 5.4 feet from Corper 1L
of Pancho Muscupiabe.

These polrts of diversion are the same points from which Mr,
Cunningham proposes to appropriste under his Application 10324,

Appiiceticn 1032Y wes filed by P. ¥. Cunningham on November 18,

19h1. It proposes sn appropriation of 0,10 cubic foot rer second to be
diverted from.two unnamed springs (from either or both) throughout the
year for irrigation and domestic purposes, the irrigetion sesson being
described as extending from sbout April.l-to_about November 1 of each
s;ﬁson. The points of diversion ere described as being within the w3
of W¥} of Section 21, T2 N, R 5§ W, S.B.B.&M. and more particularly as

follows:

(a) South 1087 ft. and Fast LSO ft. from N.¥W. corner
of said Section 21.

(b) South 11€2 ft. and Fast 337 ft. from N.W. corner
of sazid Section 21.

The place of use is described as being 2 acres within the SEL
of BE} of Section 20, 2 scres within the NEX of ST} of Section 20, b
acres within the NWL of SWi of Section 21 and U acres within the SWk of

§WE of Section 21, T2 N, R 5 W, S.B.B.aM.

Applicetion 10564 was filed by T. W. Coverston on November 21,




192, 1%t propoees an appropristion of 0.0% cubic foot per second from en
"unnamed undeveloped spring" throughout the entire vear for irrigation and
domestic purposes on 10 acres of land within the NW} of SE} of Section 21,
T2N, R5W, S.B.B.&M, The point of diversion is described as beiﬁg
South 1560 feet from the X corner of Section 2 being within the SWh: of
NE% of Section 21, T 2 N, R § W, S.3.B.ZM.

Application 10565 wes filed by T. ¥W. Coverston on Noember 21,

1gk2, It proposes an appropristion of 0,05 cubic foot per second to be
diverted from "Smith Spring® throughout the entire Year for irrigation
and domestic purpoges on 10 mcres of land within the ¥¥Wg of ST% of Section
22, T2 %, R 5 ¥, 5.B3,B.&M, The point of diversion is described as being
South 1700 feet from the M} corner of Section 21, being within the SWE of
NE} of Secticn 21, T2 ¥, R 5 W, S.B.B.&M.

- Under date of January 12, 1943, Mr. Coverston informed the

. Division that if he could find water on the site of the "unnemed spring®
named as the scurce of appropriation in Avplication 10564 in sufficient

quantities to meet hie needs he would withdraw his Applicetion 10565 to

appropriate from "Smith Sovring®,

PROTESTS

Protest Agminst the Aporoval of Application 10324

Applics=tion 10324 of P, W. Cunninghem was protested by Leo
Thayer on April 21, 1gh2, upon the grounds that the springs from which ap-

plicant proposes to approvriate were immediately above his rroverty and



that fhe water therefrom flowed onte his property and senk inte the gravels.
Although he claimed 2 right based upon & prior application, the number of
the filing wes not stated.

oﬁ .@rn 23, 1942, a letter was addressed by this office to' Mr,
Theyer, with & copy to Mr. Cunningham in which the points of diversion in
Applications 9073, 9299 and 1032l were described by coordinate distances
froﬁ gection corners as stated in the spplications ard suggeéting that he
and Mr. Cunningham locate the springs in the field zrd determine for them~
selveg whether there would.be any interference.

Under date of April 28, 1942, James L. King, attorney for Mr.
Thayer, inforﬁed this office that he had been informed by Mr. Thayer that
he and Mr. dunningham hed already located the springs snd thet there was
no misunderstanding between hims;lf ard Mr. Cunninghem concerning the loca-
_t&on of the geveral springs; that although Avplication 10324 of Mr, Cun-
ningham did not directly cover the 1ocaﬁion.of-the points of diversion in
Mr. Thayer's applicafions. there might te some underground connection be~
tﬁeen the springs. He stated that the real cause of protest was based
upon the fact that Mr. Theyer's property lies immediately south of the
springs from which Rr. Cunningham seeks to appropriate, that one of the
8prings lies almost on the proverty line of Mr, Thayer and the other not
more than 209 fards from the property line and thet both springs drzined

directly upon Mr., Theyer's property =nd had long been put to beneficial use.

First Field Investigotion

As it appesred that no agreement could be reached between the




a?plicant and the protestant whereby the protest would be withdraswn, stipula-
tions under Regulation 12E of the Bules and Regulations of the Divisior of
Vater Resources were signed by the interested parties and apéroved by this
cffice consenting to an informsl hearing and on July 1%, 1942, an investi-
gation Qas conducted at the site of the proposed appropriations under the
direction of this office at which the interested.parties were urged to be
present; .

During the investigstion Mr, Thayer stated thet he had erred in
his protest as to the proximity of the springs described in Application
10324 %o his property as he had mistaken them for others, that the springs
upon which Mr. Cunninghsm had filed wers the springe which he had intended
Yo describe ir his Application 9299 but becszuse of the inaccuracy of the
survey data available st the time Applicstion 9299 was filed the point of

diversion wss incorrectly described,

Amended Protest filed Ageinst the Approvel of Apolication 1032k

On October 2, 1942 an amended protest was filed ty Mr. Thayer in
which he claimed that Applicztion 1032L covered the sesme springe as.he had
intended to_describe in his Avplication 02489 but that his descrintion wes
inacéurate beceuse of insufficient survey data available at the time that
Application ©299 was filed. He stated that he had shown ﬁhese springs to
Mr. Cunpingham who had entered into an agreement with him to purchase then
and had paid him a $10.00 deposit but that shortly thereafter Mr. Cunningham
filed his Application 1032L to approvriate from these springs and abrogateﬁ

the agreerent. Mr., Thayer alsc stated that following the approval of Appli-




cation 9299 he gad commenced improvement of the springs by havicg 3 cuts
made in the surface of the ground a2t the point of seepsge for the purpose
of lo¢siiog the main flow an? had erpended about #250.00 in the construc-

tion of a reservoir.

Protests against Aporoval of Aovlications 105N apd 10865 of T, W. Coverston

The prctest of Lee Thayer is based upon posgsible interference with
. . . .

his proposed avppropriation under his approved Aoplication 3073, He claims
that applicant has erronecusly described the location of the gprings intend-
ing to descridbe them st being within the SE% of Hﬁé of Section 21, He sl-
leges in effeét that he had entered into an agreement with the Devore Water ¢
Company which involvea the westers from these springs and that should Appli~.
cations 10564 end 10565 be approved it would result in depriving. kim of his
only source of supply on lands that the springs flow over. |

. The Devore Water Sompery, a corporatior, claims a right to the

waters wﬁich Mr, Coverston seexs tc mpnronriate, which right ies based upsn
an appropristion made prior tc December 19, 131}, the effective date of the
Water Oﬁmmiésiqn Aet for the benefit of its stock#olders.\ It alleges in
effect that in 1333 the pipe lines were damszed and had not Ween repaired
due to the "Natiénal Emergency". TFrotestant claims that its rights heve
'ﬁot been abandoned however and use of water will he resumed as:soon H8 Te-
paire togthe pipe line can be made. It claims the right to at least 13 "
miners 1ni?es ander =z L inch head and refers to en agreement between the
Company and Thayer and Brush as a‘rasult of which its protest against‘the.

approval of Applicationa $072and 3073 was withdrawn.




Protests Against the Petition of Mr. Thayer to Correct the Point of Diversion
in his 4pplication 9253,

P, W, Cunningham c¢leims that if the petition 1s approved it will

result ir his seekinz under Application 9299 (and 3300) tq appropriate from
the Qame springs as are described in hils Applicetion 12324 which was filed
prior to the vetition and upon which action is still pending. He states
that when his Appliceation 1032l was filed there was no evidepce of any im-
provement work on the springs; that Mr. Thayer;s Application 9299 covered
one spring located approximately 1000 feet northwest of hie springs; that
fhe legel map and survey notes that he used in preparing his Application
10324 have been available to the public since abeut 1884 with no rccent
change in the survey; that Corner 1l of Rancho Muscupliabe iz the northeast
corner of his property. He furthgr stated that other springs which rise
across the northern boundery of hils property are due sounth and in a dis-
tiﬁct water éourse from the springs described in Mr. Thayer's petition and
therafore injury to him is possible due to the decrease in the flow of
water a= there ie an underground connection befween fhem. He alsoc gues-

tlons the diligence urder aprroved Anplication 9299,

| T, W. COVerston protests against the zpproval of the petition
beéause he believes that the springe may be in the vicinity of Smith Spring
and that 1f so the pronosed sppropriation would interfere with his proposed
Aiversions under Applications 1056L ané 10568,

T. L. Croem, Sr. claime that the springs are on his mining cleim

which was filed on March 1, 19%2, and that without the use of the water

from theeestrings it would be impossible tc operate his mine, He agtates

ic



that when he filed his mining claim there was no record or evidence of any

water rights or right of wzy granted to anyone over this claim.

Second Iavestization

.An amended protest'having been filed against the approval 6f
Applicatior 1032k of P. W. Cunningham, protaste heving been filed against
the approval of Applications 10564 and 10555 of T. W, Coverston and against
the approval of the petition of Lec Thayer to correct the de;cription of
the peint of divefsion in his Application 9299 and stipulations ts an in-
formai hearinz havingz been signed by Leo Thayer, P. W. Cunningham, T. W,

Coveraton and T. L. Croom, Sr. ard approved by the Division, a Field inves-
tigation was conducted at the site »f the propesed appropristions on August
30 and 31 and September &, 1943, at which all the parties st interest were

present. The investigation was conducted for the Division by 3r. GeorgelB.

Gleason.

Public Hearing

As the matter of diligence in connection with kr. Thayer's approved
kpplications 9072, 2073, 9299 and 9300 was questioned, these applications wers
set for public hearing in accoriance with Section 1410 of the Water Code on
Wednesday, December 8, 1943, at 10:00 o'clock A.M. in Room 803 Celifornia
‘State Building, Los Angeles, California. Of this hearing Leo Thayer, S. H,
Brush, P, ¥. Cunningham, T, Wf Coverston and T, L. Croom were duly notifiedd
and all appéared at.the hearing except S. H. Brush who had assigned all of

his interest in Applications_90?2 and 97200 to Leo Thayer.

11



Hecords Relisd uven in the Determination of Action in Connection with
Applicetions aad retiiicaos

~ Applicstion £976 (cancelled) Eatire file
Application G071 (cancelled) "
Application 5253
Appliesticn 3330
Applicetion 13324
Application 1056l
Application 10RAR L
U. 8. Geological Survsy San Bernardinc Juadrasngle
U. S. Geological Survey Devore Quadrangle

- §

2 = 2 a
¥ B2 =T T

GENEPAL DISCUSSION

The preponderance of evidénce on file with the Divisior in connec-
tion with the controversy between Rr, Thayer and Hr, Cunningham indicates
that at the time Aspplications 9299 and 9300 were filed by them on May 19,
1538, it was intended to file upon the spring (or springs) described cor-

.- rectly by Mr. Cunningham in his Applicetion 1032L,

gf The rules srd regzulstions of the Divisisn require that the points
of diversion be accurately located by giving bvearing and distance or coordi-
nates from some government corner and should Ye described by refereance to
the 40 acre suﬁdivision of the public survey. It sppears that in preparing
maps to accomrany Applications 9299 and 9300 ifr. Thayer indicated the spot

where he believed the spring to Le and his attorney completed the maps and
applications to cenform %o the location of the spring neither havizng had any
experience in surveying. Apparently ﬁr. Thayer's atternsey endeavored to
comply with the rules and regulations of the Division by estimating the co-
ordinate distances from the projected northeast corner of Section 20, TZ ¥

]

R K W._S.E.B.&H. rather than by tieing the point of diversion to Corner 14
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_of.the Eahcho Muscupiabe as did Mr. Cunningham when he first filed his
Application 10324, Here it is significant t¢ note that upon receipt of
Application 10324 we informed Nr. Cunningham that the U. S. survey monu-—
zent #14 was not ssticfactory to tie to unless it was tied into the U. S,
land survey and suzgested that his points ¢f diversion be tied to the

N.¥W. corner of Section 21 (which is the same cormer to which Mr. Thayer
tied his point of diversicg} and which had previocusly been used bﬁ him in
the preparation of his Application 10297. That such an error could have
been made is entirely possible as Mr, Cunningham in filing his Application
10297 in that locality admitted that an error of spvroximately 600 feet
had been madé in locating his point of diversion which was subsequently
corrected znd Mr. Coverston (accérding to the report of the investigation
by George Gleassr) who hae resided in that vicinity for nany yéars er—
reneously described hiz point of diversisn in Appiication-9kh3 as being
approximstely 800 feet northerly of where it actually is. ZEven the Sen
Bernardino Quadrangle of the U. S. Geological Survey (Edition of Kovember
1909; reprinted 1929) dces not correctly indicaie the northerly wurdary
lines of the Rancho Muscupiebe in relation to %he gection corneré as Dpro-
'Jecfed thereon and does not agree with the U.$.G.S. Devore Quadrangle
(Edition cf 1941). Although it may be possible that the section corner to
which the ties were made has been estahlished subsequent %0 the filing of
Applicatliens 9239 and 9309 and prior to the filing of Application 1012L
this fact was not establiched, It seems gntirely clear however that U, S.
Survey Honument 1% wkhich is a corner of the Rancho ifuscupiabe and the ¥.E,
corner of the lect of the Devore Helghts Subdivision which was Dirchased by

- Mr. Cunningham from Mr. Thayer has been wsll estabtlished for RANY TEATS.
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The confusion as to the location of the springs might well heve
been avoided had Seward Brush asctins for himself arnd Yr. Thayer posted a
copy of the notice of Applications 9299 and 9300 2% the springs 23 did ¢,
Cunningham, They however dii comply with the law as the notices were
posted in "two conspicnons laces ir the locallty to be affected ty said
nroposed appropriation®, i.e, on a nublic service pole st Devore Service
Station and at the corner of Bzncho Averue and Woodlawn Avenye.

The fiiing vrocedure does not admit of any change in source under
an goplication but on rare occasions an applicant is vermitted to ecorract
the descriﬁtian of-his ﬁ:;nt ef diversion where the cr*siral intent is clear
and 1t is obvicus that & ressonable nistake hss teen made and there is some
sabstantial evidence indicating that the junior cleimant was put on notice
28 to the true point of diversion,under the pricr aprplication.

In this instance the record indicates that about September 1G41
| (aﬁproximatsly two months prior to the filing of Applicztion 1032l by u
Cunningham) MNr. Cunningham discussed the matter of water supply with Mr.
Thayer who had sold Mr, Cunningham a lot in the rorthern porticn of the

Devore Helghts Suabdivisicn end that Mr. Thayer showed him the springs upon
which he believed he had filed, offered to sell them to Hr. uunn1ngham for
8375, & deposit of 210.00 was peld to Mr. Thayer by Mr. Cunninghem and an
agreement was drawn up wherein tke springs were %o be sold to Mr. Cunznirnghanm,

Subsequert to thié transaction, hewever, Mr, Curninghem discovered
that the spring upon which lir. Thayer had filed was descrilted in his Applica-~
tion 9299 as bteing in the L3 zcre subdivision adjecent on the west to the
40 acre subdivisicn in vhich the springs were actually located, filed Appli-~
~cation 10324 to eppropriate from these springs and rescinded his agreement

with Mr. Thayer.

1k




We are of the opinion that the claim of Mr. Thayer to these
springs and hie offer to sell hie right thereon to Mr. Cunningham, pﬁt Mr.
Cunningham on notice that he had filed or had believed that he had filed
on these eprings, as the only way in which e right to appropriate from
- these springs could have been initiated by Mr. Thayer was by filinz an
application to appropriate water with the Division.

Althouzh Mr. Thayer informed this office through his attorney,
immediately following the filing of his original protest ageinst the ap-
proval of Application 10324, that he and Mr. Cunningham had already located
the springs in question and that there was no misunderstending between them
as tb the lﬁcation of the springs, the protest itself which incorrectly de-
scribes the location of the spr;ngs filed upon by.Hr. Cunninghsm and the
subsequent discovery at the first investigaticn of the true location of
Mr. Cunningham's points of diversion gppear to us to be conclusive eavi-
dence that Mr. Thayer had Deen misteken in the location of the springs in
question.

Although it was reported by Mr. Cunningham st the first field in-
veatigafion in the presence of Mr. Thayer that no work had been done on the
epring prior to the filing of Application 10324 and this statement wes ap-
perently not disputed by Mr. Tha&er at the time, the 1939 and 1940 progress
reports filed in connection with Appiicstion 9299 of Mr. Thayer and Applica-
tion 9300 of Mr. Brush indicate that some work had been dome in cleaning out
the spring and effidavits by Seward Brush and Oliver Bjorkman dated Septem-
ber 3, 1943, indicate that during the yeare 1978 and 1939 some development

work was accompliahed As the development work was apparently done under
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thersuperviaion of Mr..Brush rather than by Mr. Thayer it is possidble that
Mr. Thayer was uncertsin et the time of the investigation as to just how
much work had been accomplished prior to the filing.of Appliéation 1032k,

2. W. Coverston, who had on several éccasions enphatically de-
clareé that 1t'was his opinion that the eprings specified in Applicetions
9299.and 9300 vwere in the aspproximate 1ocation_as described in these appli-
cations and that the springs described in Application 1032H-were“separate
and distinct from the springs specified in Appiications 9299 end 9300,
changed ﬁis mind at the time of the second field investigation stating that
he had been unler the impression that the Thayer and Brush spring was the
| spring upon which Mr. Cunningham has approved Appliecaticn 10297 (which
spring alsc lies within the NE2 of ¥E} of Section 20 about 1000 feat weet
of the springs in question) and was convinced that Mr. Theyer's original
intention_was to file on the springs described in Mr. Cunninghants Applica-
tion 1032k, - '

Mr. Lsmson, until recently secretary of the Devore Water Company,
was also of the opinion that the springs upon which Mr. Cunningham had filed
.vere the same springs upon which Mr. Thayer had intended to file under his
Application 9299,

Although Mr, Cunninghem stated at the hearing held on December &,
1943, that Forest Ranger Bays had told him that Mr. Thayer had nothing to
‘sell so far as the spring was concerned, the record clearly indicstes that
Mr, Baye has repestedly asserted that the eprings are the.same.

While it appears that there is s green spot on the ﬁillside within

the NB} of NE} of Section 20 which Mr. Cunningham agserts is the spring upon
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which Application-9299 was.filed, an approximate survey made by Messrs.
Gle#soa and XKelly at the time of the second field investigation indicated
that this green spot was almost as far 2outh of Mr. Thayer's original de-
seription as 1t was west of Mr. Cunningham's. It was unfortunate that the
green spot was not visited and examined in the field by our represeatatives
but this was not done due to difficulty of access and lack of time and con-
sequently'it could not be reported directly by them as to whether or not
there was surface water there or any signs of attempted development. Mr,
Thayer stated, however, that the spot was usually dry and Forest Ranger
Bays declared that he had been at.the spot several times withoﬁt noticing
any water. Mr. Gleason reported that the growth of vegetation at this spot
was not.neariy es luxuriant as it was at the springs described in Applica-
tion 10324 of Mr, Cunningham or at many other pbinte in that area. |

y It appears that Mr. Cunningham, himself, when confronfed with the
~evidence prgaented in the revort of the second investigation conceded a£
_ the public hearing that it was possible that the two fning; were on the
same spring,

As to the contention of Mr. Cunningham that the diversion proposed
by Mr. Thayer would interfere with the flow of the springs which rise across
the northern boundary of his property, the fact remains that it was_the
original 1ﬁtent of Mr, Thayer to file on these 8pringe prior to the purch#se
by Mr. Cunniangham of his property and he was under the impression that his
Application 9299 covered these springs, Eurthermore Hr._Cunhingham adnitted
~at the ﬁublic hearing that the spring at the upper edge of his property was
¥tied up® so that if he developed it, the Devore Water Company could Eake it

..'a.y from hiﬂ.
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The protest of T. ¥. Coverston was based upon the possidiiity of
orror in description and that the springs might be in the jimmediate vicinity
of Smith Spring and that any diversion therefrom might interfere with his
proposed development under Applications 10564 and 10565. The field investi-
gation, however, apparently satisfied Mr., Coverston that no injJury would
result to him by the approval of the petition.

As to the protest of T. L. Croom, Sr. the record indicates that
prior to the filing of his mining claim on March 1, 1942, he had been
shown the springs in question by Mr. Thayer and given to understand that
they belonged to Mr. Thayer. Such being the case, we are of the opinion
that any rights which Mr. Croom may have to the waters of these springt
are subordinate to the rights initiated by Mr. Thayer under Applieation
9299 filed on May 19, 1938. |

h; | From & careful consideration of the evidence before this office,
. we are convinced that it was the original intent of Mr, Thayer to file
‘upon the springs named as the gources of proposed appropriation in Applica-
tion 10324 of Mr. Cunningham and now correctly described in his petition
| to correct the description of the point of diversion in his Application
9299; that both Mr. Cunningham and Mr. Croom were put on notice that Mr.
&ﬁayer claimed the ownership of these gprings, presumably under his Appli-
cation 9299, prior to the filing of Application 10324 vy Mr. Sunningham
and ﬁrior.to the filing of the mining claim by Mr. Croom; thaf no injury
to Mr, Coverston can result from the proposed change and that therefore
the petition to correct the description of the point of diversion in

Application 9299 should be approved.
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Although the petition to correct the description of the poiﬁt
of diversion in Application ‘9300 has not been advertisad (and therefore is
unprotested) the necessity for aetting this matter for hearing is not appar-
ent as the same evidence introduced in connection with Application 9299_15
directly applicable to Application 9300. However the question of diligence
enters into this matter and our action in connection with Application 9300

1s based upon this rather than upon the petition.

Diligence
The progress reports filed in connection with Applications 9072,

9073, 9299 and 9300 for the years 1939 and 1940 were almost identical for
each filing and are therefore misleading. Fach Teport really states thae
amount of work done in conpection with all four filings instesd of in con-
nection with each of the applications, These reperts indicate that during
the yeer 1939 some $170.00 had been expended in cleaning out the springs
and excavating for the reservoir snd toat during the year 19u0 some $15.00
had been spent for cleaning out the springs.

The 1941 progress reports consisted of letters from both Mr. Brush
and Mr. Thayer indicating that 1000 feet of 2 pipe had been placed on the
ground. They requested extensions of time within which to complete the de-
velopments, due to the National Emergency. They were informed that as the
tims within which to complete the use of water did not expire until Decem-
der 1, 1942, action would be suspended pendine the receipt of the 1gk2
progress reports, |

The 1942 progress reports indicated that little or nothing had
been accomplished toward the consummation of the erJects during the yesr

1942 because of lack of labor and materisls end directed attention to
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their requests for extensions of time. As in similar instances, both Mr,
Thayer and Mr. Brueh were informed that action in the matter would be
.tempbra:ily suspended. This was appavently misinterpreted in the report
of the hearing as meaning that no further reports would be required until
the end of the war. . |

| The guestion of diligence heving arisen, the matter was set for
pudblic hearing s noted above to afford Mr. Thayer, to whom Applicationg
9072 and 9300 had been previously assigned by Mr. Brush, an oppertunity to
appear and show cause why the vermits issued in epproval of Applications
9072, 9073, 9299 and 93C0 should not be revoked for noncomplisnce with the
permit terms. This hearing Hﬁs held at Los Angeles on December &, 19“3.

Prior to the hearing affidavits dated September 3, 1943, were
filed with this office eigned ﬁy’Seward Brush and Oliver Bjorkman indicat-
ing that during the year 1938 some work had been done toward developing
ﬁhe Smith Sprirg and the springs described in Nr. Cunningham's Application
1032k,

From the evidence presented at the hearing it also appears that
immediately following the approval of the applications, Mr. Brush acting
for himself and Mr. Thayer, hired labor and attended to the construction
| work. A reservolr of 100,000 gallons capacity was excavated on the prop-
erty of Mr, Thayer and the rock walls partially constructed, This work may
be coneldered to have been done in connection with all four of the applica-
tions, GSome development work vas also done at the springs, the greater
part being accomplished under Applications 9299 and 9300. Prior to the
purchase of Mr, Brush'ﬁ interests it appears thet 1000 feet of 2" diameter

pipe had been delivered to the locality but the pipe had not been laid,
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" In 1941, it appears that financial reverses and sickness in his

family, resulted in an effor$ on Mr, Thayer's part to sell his interest in
Application 9299 to Mr. Cunningham who had purchssed a tract of land from
Mr, Thayef lying within the Devore Heights Subdivision. This resulted in
the ngreement which was entered into between Mr., Thayer and Mr., Cunningham
which was subsequently abrogated by the latter.

In 1942, Mr. Thayer expected to enter the army but a severe ill-
ness preventsd this. He did, however, at the regquest of the United States
Govérnment, étart an investigation in April of that year of the potential
supply of fi#h from Lower Cglifornia waters and in addition to agreeing to
carry on the insurance business for other ineurance agents in San Bernardino
for the duration, he was 80 actively engacged in war work that he had little
time to look after his own interests. He stated that he felt that the war
effort should come first. |

ﬁe.are well aware that since the bveginning of the war there has
been a scarcity of both labor and meterisls and for this reason the Divi-
slon has in many instances suspended actlon temporarily rather than elther
taking steps to revoke & permit or granting & definite extension of time.

A letter addressed to the Division of Water Resources from Crané
Company in San Bernardino under date of December 7, 1343, a copy of which
was filed as Exhibit 3 of the permittee, states that the Company has had a
: dofinité order for pipe.from Mr. Thayer for some time, that Government regu-
lations had.prohihited it from delivering more than 2000 pounds of pipe iﬁ
any one quarter tp any individual without & control materi#l allotment or

- symbol; that as Mr. Thayer had neither and was not eligidle, it had been




uneble to meke delivery; that recent C.M.P..Begulation No. U4 had been
amended to allow individuale to purckase 20,000 pounds of pipe in any one
quartef but since this release it had insufficient pipe in stock to supply
its requiremesnts as various srmy and industry installations had been draw-
ing heavily on its stock for its third end fourth quarter allotments; that
1t expected to have in the first quarter of the year 19kt sufficient allo~
cated carbon steel pipe to be able to supply Mr. Thayer's.réquireménts;
that it was fully acquainted with the situation and had tried to divert
its stock as it arrived to those Places in the best interests of the war
effort; that Mr. Thayer had been most patient and ccopsrative with the
Company in the matter and that he certeinly could not be criticized be-
cause he did not have the pipe.' | |

Although it appears that very litile development has been done
dfhtha aprings themsélves. the work done in connéction with the regulatory
reservoir may, as stated above, be considersd diligence toward the CONSUMMA -~
tion of each application and while Mr. Thayer msy be subject to criticism
for not accomplishing more prior to the war, in view of the &bove, and the
fact that Mr. Thayer is now apparently in a position te proceed with the
proposed development it is the opinion of the Division that an extension
to July 1, 1944, should be granted within which o complete construction
work and to apply the water to beneficial use under approved Applications
9073 and 9299 with the proviso that all Pipe required be purch;;ed O cone-
tracted for by April 1%, 1944, and that comstruction work be 50% completed
by June 1, 19l

Relative to Applications 9072 and 9300 which were originally




filed by Mr. Brush and assigned by him to Mr. Thayer, we are not sure but
what actual abanddnment took place before these applicationsrwere asgigzned.
Certainly Mr, Brush no longef has any need for the filings as he has left
that locality and does not intend to complete the construction work and
Mr. Thayer to whom the applicationé have been assigned and who has filed
petitions with this office to change the place of use to that deseribed in
hie Lpplicatione 9073 and 9299, cennot beneficially use any‘more water on
his property than the amounts which were named in approved Applications
9073 and 9299. |

We do not believe that the amount of diligence manifested in
connection with the four epplications would justify granting extensions of
time on all of these applicetions and it would afpear logical that the ex-
tension of time should be grante& in connection with Appliestions 9073 and'.
9é99 which are to serve the purpose originslly inténded rather then in con-
nﬁction with Applicgtions 8072 and 9300 which are not now intended to serve
the purpose for which they were originslly filed. It is our opinion there-
fore that the permits issued in approval of Applicetions 9072 and 9300 should.
be revoked for failure on the part of the permittee to comply with the terms

and conditions of the permits.

Appliestion 10324

Should Mr. Thayer proceed with due diligence under an order of
extengion granted by this office to complete the proposed appropriation
under his Application 9299, there is some doubt as to whether water in

sufficient quantities to Jjustify the approvsl of Application 1032l would
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be available. Action in connection with Application 10324 should therefore
be.withheld temporarily pending the development under Mr. Thsyer's prior
Applicatioﬁ 9299, If for any reason Application 9299 should be revbked or
it 1s found that unappropristed water exists in the'aprings after the de-

velopment of Mr. Thayer has been completed, Application 10324 may be approved.

Applications 10664 and 10565

Application 9073 of Mr. Theyer aend Applications 10564 and.10565'
are for the appropriation of water from the same éienaga. The Devore Water
Company ¢leims a right to appropriate from Smith Spring which right was
initiated prior to December 19, 191k, the effective date of the Water Com—
miesion Act. At the time Appliqationt 9072 and 9073 were filed, the Devoré
Water Company protested the apprqval of £hese applications but subsequently
withdrew its protest after the applicants agreed to supply it with one miners
igch of water measured under a four inch pressure, It would sppear that 3
Fears cogtinuous nonuse had elapsed since the Company had nsed the water
ffom this spring and therefore its protest against the approval of Applica-
tions 1056U4 and 10565 may be dismissed.

Although Mr, Coverston describes the point of diversion in Appli—
cation 10565 as being about 200 feet north of Smith Spring as described by
Mr. Thayer he intended the propcsed appropriation to be from Smith Spring
and named this source in his application. He also apparently intended the
point of diversion in Applic- tion 10564 to be some KO feet north of Smith
Spring.

- The reporﬁ of the Field Investigstion cleerly indicates that a

diversion at Mr. Coverston's upper spring would':educe the flow of water
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at Smith Spring as 1t is in tﬁe éame clenega. This clienega covers an ares
~of two or three acres and supports a growth of lush vagetgtion which pos-
gibly consumee about 8 acre feét Or more per annum, It would appear that
if all diversions were made at the uvper edge of this c¢lenegas as proposed
by Mr. Coverston under his Application 1056l a large portion of the & acre
feet Per annum could be saved. Mr. Thayer has expressed his intention of
dlgeging out a large portion of the clenega with a power shofal tut the
economic feasibility of such an operation is questionable,

Mr. Thayer also claims a riparian right to this watef bzsed upon
the fact that the lower part of the cienega is on land owned by him and
although the land is not sultable for agriculturel development he believes
that there are four highly desirable building sites on ridges that flank
the clenega. Because of the proximify to the San Andress Fault, the ir-
.ﬁégularity-of the topography and the difficulty of-access, it is doubtful
whether fhe construction of buildings in thie locality is practicable.

The diversion proposed by Mr. Coverston would undoubtedly de—
crease the améunt of water available to Mr. Thayer under his Application
9073 and it is doubtful if enough water cen be developed to satisiy the
claims of both. |

Action in connection with Applications 10564 and 10565‘sh6u1d
therefore be withheld pending developments under prior Application 9073,
It for any regson approved Application 9072 should be revoked or if it
should be found that unappropriated wmter exists in the springs after the

development of Mr., Thayer has been completed, then Mr. Coverston should be
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allowed to proceed with his propcsed development under Applications 10564
and 10565.
Action in connection with Applications 10%56L and 10565 should be

withheld until further order is entered.

 Permits 5212, 5213, 521% and 5215 having heretofore been issued |

by the Division of Water Resources in approval of Applications 9072, 9073,
9299 and 9300, it appeering that permittee had not complied with the.terms
and conditions_of the permits and seid permittee having been duly cited to
appear and show cause why ssid permits should not be revoked, and

Petitions having been filed with the Division of Water Resources
to amend apﬁroved Applications 9299 and 9300 by correcting the description
of the points of diversion therein and protests against the approval of
laid petitions having been received, and

Applications 1032k, 10564 and 10565 for permits having been filed
with fhe Divigion of Water Resources as above sfated. and protests against
the approval of said applications having been received, and

Stipulated heerings and a public hearing having been held and
the Division of Water Resources now being fully informed in the premises:

IT IS HEHEBY ORDERED that an extension of time be granted until
July 1, 19hh, within which to complete construction work and to apply the
water to beneficial use under Permits 75213 end K214 heretofore issumed in
spﬁroval of_Applicationg 9073 and 9299, respectively, subject to the proviso
that on or before April 15, 194k, all pipe required shall be purbhased or |
contracted for and that on or before June 1, 19Ll, s11 conﬁtruction work

shall be fifty per cent compléted; and
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IT IS FURTHER ORDERED that Permits 5212 and K215 heretofore ig~

eued in sapproval of Applicatipns 9072 and 9300, reepectively, be revoked
and cencelled upon the records of the Bi?ision of Weter Resources; and

IT IS FURTHER ORDERED that Permit 5214 heretofore issued in ap-
_proval of Appliecation 9299 be amended to conform to the petition filed onm
February 19, 1943, to correct the description of the point of diversion
named therein; and

IT IS FURTHER ORDEFED theat action in connection.with Applica-
tions 1032h, 10864 and 10565 be withheld until further orders aré entered.

WITNESS my hand and the seal of the Department of Public Works

of the State of California, this twentieth day of March  , 19h%.

ELWARD HYATT, STATE ENGINEER

- N BT )Ha)uve,c\ Col

Deputy State Engineer ,l :




